STRESS AT WORK

The current legal position
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1.
INTRODUCTION
In November it will be 10 years since  Thompsons won  the landmark case of Walker –v- Northumberland County Council (1995) 1  All ER 737.

Since then there have been vast numbers of claims by people who wish to recover compensation for stress related illness. 

Unfortunately, most of these case have had no chance whatsoever of succeeding in the Courts.

Most of them have been very difficult, complex and emotionally draining.  A few of them have justified pursuing Court action.  A tiny  minority have succeeded.  Why is this?

2.
STATISTICS
HSC Chairman’s Statement 2003 by Bill Callaghan:

“Stress related illness :  Stress relating illness accounts for about 25% of reported cases of occupational ill-health (about 500,000 cases);  in 2001-02 there were about 265,000 new cases resulting in 13.4 million working days lost.  In 1995 the cost to society was estimated at £3.8 billion.  HSE’s work-related stress programme tackles work-related stress by focusing the key cause – poor management – and developing evidence based management standards to address the problem.  Although industry sectors have different operational problems, the base causes of stress are probably similar …”

Occupational Stress is a huge problem;  the statistics show that occupational stress is now the single most important reason why people take sickness absence in the UK.

The latest statistics for 2002 show that just under 7000 people had a catastrophic nervous breakdown caused by their work  in that year alone.  This is reliable because it resulted from feedback from occupational physicians and psychiatrists reporting back to the HSE.  Other stats show that in 2002, 250,000 people considered that they were made ill (anxiety and depression) by their work.  The reason for the difference is that most cases of anxiety and depression caused by occupational stress are treated by GP’s who do not report back to the HSE.  Therefore the incidence of serious psychiatric injury caused by work, in the UK is somewhere between 7000 and 250,000 people per annum.

3.
THE CASES
The case law in stress cases is a major, though by no means the only reason why cases do not succeed.

Since ‘Walker’, there have been several first instance decisions on work-related stress, most of which have failed.  A few succeeded, in particular four cases of Hatton, Barber, Jones and Bishop.   The Defendants appealed all four cases which came to the Court of Appeal and became Hatton –v- Sutherland and Others (2002) 2 ALL ER 1.

One of the four, Barber –v- Somerset County Council was then appealed by the Claimant to the House of Lords who gave their judgement in late April 2004.  The  cases of Hatton –v- Sutherland and Barber –v- Somerset County Council are the most important cases ever decided on work-related stress.  They are the only two cases at the moment which really matter.

4.
HATTON –V- SUTHERLAND
The unanimous decision of the Court of Appeal laid down 16 propositions:

1. There are no special mechanisms applying to claims for psychiatric (or physical illness) or injury arising from the stress of doing the work the employee is required to do.

2. The threshold question is whether this kind of harm to this particular employee was reasonably foreseeable?  This has two components:

(a)
an injury to health (as distinct from occupational stress) which:

(b)
is attributable to stress at work (as distinct from other factors).

3.
Foreseeability depends upon what the employer knows (or ought reasonably to know) about the individual employee.  Because of the nature of mental disorder, it is harder to foresee than physical injury, but may be easier to foresee in a known individual than in the population at large.  An employer is usually entitled to assume that the employee can withstand the normal pressures of the job unless he knows of some particular problem or vulnerability.

4.
The test is the same whatever the employment:   there are no occupations which should be regarded as intrinsically dangerous to mental health.

5.
Factors likely to be relevant in answering the threshold question include:

(a)
the nature and extent of the work done by the employee.  Is the workload much more than is normal for the particular job?  Is the work particularly intellectually or emotionally demanding for this employee?  Are the demands being made on this employee reasonable when compared with the demands made of others in the same or comparable jobs?  What are the signs that others doing this job are suffering harmful levels of stress?  Is there an abnormal level of sickness or absenteeism in the same job or the same department?

(b)
signs from the employee of impending harm to health. Has he a particular problem or vulnerability?  Has he already suffered from illness attributable to stress at work?   Have there recently been frequent or prolonged absences which are uncharacteristic of him?  Is there reason to think that these are attributable to stress at work, for example because of complaints or warnings from him or others?

6.
The employer is generally entitled to take what he is told by his employee at face value, unless he has good reason to think to the contrary.  He does not generally have to make searching enquiries of the employee or seek permission to make further enquiries of his medical advisors.

7.
To trigger a duty to take steps, the indications of impending harm to health arising from stress at work must be plain enough for any reasonable employer to realise that he should do something about it.

8.
The employer is only in breach of duty if he has failed to take the steps which are reasonable in the circumstances, bearing in mind the  magnitude of the risk of harm occurring, the gravity of the harm which may occur, the costs and practicability of preventing it, and the justifications for running the risk.

9.
The size and scope of the employer’s operation, its resources and the demands it faces are relevant in deciding what is reasonable;  these include the interests of other employees and the need to treat them fairly, for example, in any redistribution of duties.

10.
An employer can only reasonably be expected to take steps which are likely to do some good, the court is likely to need expert evidence on this.

11.
An employer who offers a confidential advice service, with referral to appropriate counselling or treatment services, is unlikely to be found in breach of duty.

12.
If the only reasonable and effective step would have been to dismiss automatically  the employee, the employer will not be in breach of duty in allowing a willing employee to continue in the job.

13.
In all cases, therefore, it is necessary to identify the steps which the employer both could and should  have taken before finding him in breach of his duty of care.

14.
The claimant must show that the breach of duty has caused or materially contributed to the harm suffered.   It is not enough to show the occupational stress has caused the harm.

15.
Where the harm suffered has more than one cause the employer should only pay for that proportion of the harm suffered which is attributable to his wrongdoing, unless the harm is truly indivisible.  It is for the defendant to raise the question of apportionment.

16.
The assessment of damage will take account of any pre-existing disorder or vulnerability and of the chance that the claimant would have succumbed to a stress related disorder in any event.

The propositions make it very difficult indeed for a Claimant to establish a claim.  The emphasis is very much on the employee having to report the stress and to prove that the employer knew or ought to have know that he was likely to become ill.  Many stressed employees will be reluctant to report such problems, for fear of dismissal, demotion or prejudice to career prospects.  Yet there is no duty on the employer to enquire about an employee’s health.

5.
BARBER –v- SOMERSET COUNTY COUNCIL
Mr. Barber was a teacher who complained of overwork.  He was doing two jobs.  One as head of maths, the other involved marketing the school  he was working between 61 and 70 hours a week during term time between 1995 and 1996.   This eventually took its toll and he went off sick for 3 weeks in the summer term 1996 with sickness certificates stating stress and depression.  Upon his return, nothing was done and subsequently complaints about his workload to the headmistress and deputy headmistress were not treated sympathetically.  His further complaints to the deputy headmaster were treated more sympathetically but he only repeated his previous advice that Mr. Barber should prioritise his workload.  The trial judge found that this was a wholly inadequate response and the House of Lords, by a majority affirmed his decision.  He lost control of a classroom in November 1996 and he went off sick.   He has not returned to work since.

The real issue before the House of Lords was whether the onus should be on the employee to alert the employer or whether the employer should be proactive and take steps to prevent his injuries.   This involved practical propositions 2, 5, 6 and 7.

The majority of the House of Lords opted for the same standard as that applied in physical injury case.  To an extent, they  rejected the argument that the onus should simply be on the employee to complain.  

The ‘16 propositions’ were accepted by the House of lords as sound basic principles (and indeed were not challenged by the Claimant’s lawyers).  However, the majority of the Law Lords referred to the practical guidance of the Court of Appeal as “useful guidance, but it must be read as that, and not as having anything like statutory force.  Every case will depend on its own facts.” 

 In fact the practical propositions of the Court of Appeal were cleverly couched in terms that allowed for  exceptions.  Thus “….an employer is usually entitled to assume this his employee is up to the normal pressures of the job” and “generally he is entitled to take what he is told by or on behalf of the employee at face value”.  

The majority approved of the statement of  Swanwick J in the decision of Stokes –v- Guest, Keen and Nettlefold (Bolts & Nuts) Ltd 1 WR 1776.  This is a change of emphasis from the decision of the Court of Appeal.  It is worth repeating the general statement of principle:

“…..the overall test is still the conduct of the reasonable and prudent employer, taking positive thought for the safety of his workers in the light of what he knows or ought to know; where there is a recognised and general practice which has been followed for a substantial period in similar circumstances without mishap, he is entitled to follow it, unless in the light of common sense or newer knowledge it is clearly bad;  but, where there is a developing knowledge, he must  keep reasonably abreast of it and not be too slow to apply it; and where he has in fact greater than average knowledge of the risk, he may be thereby obliged to take more than the average or standard precautions.  He must weigh up the risk in terms of the likelihood of injury occurring and the potential consequences if it does; and he must balance against this the probable effectiveness of the precautions that can be taken to meet it and the expense and inconvenience they involve.  If he is found to have fallen below the standards to be properly expected in the reasonable and prudent employer in this respects, he is negligent.”

This requires employers to give “positive thought for the safety of his workers in the light of what he knows or ought to know”.  It places the onus on the employer to keep up with the developing knowledge of occupational stress and the probable effectiveness of the precautions that can be taken to meet it. 

Knowledge of occupational stress has been developing at a fast rate over the last few years.  Since Tom Cox published “Stress”, Macmillan Press Ltd in 1978 a great deal of time has been spent researching into the causes of occupational stress and how to manage it.  Many books have been published on the subject and useful guidance is now available from the Health & Safety Executive.   This guidance is continually being reviewed and updated. The literature that the Court of Appeal relied upon in support of their practical propositions is already out of date (experts and the HSE now distinguish between stress and pressure).  The House of Lords had a considerable volume of literature and guidance produced by the Health & Safety Executive and the European Commission on occupational stress and how to manage it.  It is not surprising that instead of trying to distil practical guidance from the literature, as the Court of Appeal had done, they placed the obligation upon the employer to keep up to date.  

Occupational stress is not sector specific.  The extent of knowledge over time of occupational stress and how to manage it, varies between sectors.  Stress can be dealt with generically by, for example, providing stress awareness training, each sector has its own methods of identifying and managing it.

Even though there is a shift from the Court of Appeal’s stance of ”ignorance is innocence”, allowing an employer to escape liability through lack of knowledge of an employee’s problems, to a position where an employer has to be “taking positive thought for the safety of his workers”, it will remain very difficult for Claimants to succeed.  The 16 practical propositions remain intact.

Lord Walker said the case was “very close to the borderline”, but goes on to say “What the Court of Appeal failed  to give adequate weight to was the fact that Mr. Barber, an experienced and conscientious teacher, had been off work  for three weeks (not two weeks, as the Court of Appeal thought) with no physical ailment or injury.  His absence was certified by his doctor to be due to stress and depression.  The senior management team should have made enquiries about his problems and seen what they could do to ease them, in consultation with officials at the County Council’s Education Department, instead of brushing him off unsympathetically (as Mrs. Hayward and Mrs. Newton did) or sympathising but simply telling his to prioritise his work  (as Mr. Gill did)”.
So in the case of a person who has not yet had a period off sick through stress related illness, and/or has failed to complain about his problems, on current  case law the case is likely to fall below the borderline, and will fail. Even if there is a period of  previous absence  or there have been complaints, this may simply help to establish that the ‘threshold test’ of foreseeability have been overcome.  It will still be necessary to prove causation of injury, breach of  duty and a link between the two.

6.
STATUTORY DUTY
All the cases decided so far have been on events which occurred prior to the amendment to the ‘Management of Health &  Safety at Work Regulations’ 1999. These are the regulations which require employers to carry out risk assessments and take steps to act on any dangers identified by the assessments, to combat risks at source and adapt the work to the individual. 

They are very important Regulations but until  October, 2003, it was not possible to sue in the Civil Courts if the Regulations were breached. This exclusion of civil liability has now been removed, so employers are liable in the civil courts to carry out suitable and sufficient risk assessments, and to apply principles of prevention. 

 Regulation 13 says that when entrusting tasks to an employee, the employer should take into account the employee’s capabilities as regards health and safety.  This Regulation is specifically referred to in HSE guidance on how to carry out a risk assessment for stress
.   This was published in 2001 and the guidance given is similar to the recently published Management Standards.

‘Hatton ‘ and ‘Barber’ are striking in their lack of consideration of the role of risk assessments when considering employers’ duties and this change in the law may signal a shift in  the balance of employers’ duties in stress cases.

However, there are no cases which as yet have been brought and the attitude of the Courts remains to be seen.

8.
OVERLAP BETWEEN PERSONAL INJURIES AND EMPLOYMENT LAW JURISDICTION.

It is also possible in some  circumstances to consider a claim involving occupational stress via an Employment Tribunal.  However, unless such a case involves some element of statutory discrimination, or there is a breach of contract where the actions of the employer were “clearly calculated seriously to damage the relationship between employer and employee”
, it is unlikely to have greater prospects than via the Civil courts.  

In some exceptional  circumstances, financial loss may flow directly from an employer's failure to act fairly when taking steps leading to dismissal. Financial loss flowing from suspension is an example, as is when an employee suffers financial loss from psychiatric or other illness caused by his pre-dismissal unfair treatment. In such cases the employee may a breach of contract claim which precedes, and is independent of, his subsequent dismissal.  However, the  circumstances in which such a claim may be brought successfully are likely to be rare.  There is normally a 3 month time limit on bringing cases through the Industrial Tribunals, whereas there is a 3 year time limit in a civil claim for personal injury. This can be a complex area and a detailed study is outside the scope of the notes. 
� “Tackling Work Related Stress : A Manager’s Guide to Improving and Maintaining Employee Health and Wellbeing”


� Lennon v Birmingham City Council (2001) IRLR 826
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